Introduced by the Council President at the request of the Mayor and Council Member Corrigan:

ORDINANCE 2008-28
AN ORDINANCE AMENDING CHAPTER 366 (GROUNDWATER RESOURCE MANAGEMENT), ORDINANCE CODE, TO EXPAND THE REGULATORY AUTHORITY OF THE ENVIRONMENTAL AND COMPLIANCE DEPARTMENT AND THE ENVIRONMENTAL PROTECTION BOARD OVER SURFACE WATERS OF THE COUNTY; AMENDING  SECTION 366.209, ORDINANCE CODE, AND INCLUDING TICKETING AUTHORITY; CREATING A NEW PART 6 TO CHAPTER 366, ORDINANCE CODE, TO EFFECTUATE THE PURPOSES OF  THIS ORDINANCE; PROVIDING FOR MANAGEMENT AND REGULATION OF LAWN AND SPECIALIZED TURF FERTILIZATION INCLUDING, BUT NOT LIMITED TO, LAWNS ON RESIDENTIAL AND COMMERCIAL PROPERTIES, YARDS, CITY AND COUNTY PROPERTIES, AND PUBLIC AND PRIVATE GOLF COURSES; PROVIDING THAT THE ORDINANCE SHALL BE APPLICABLE COUNTYWIDE; PROVIDING FOR EDUCATION, TRAINING AND RECORD KEEPING REQUIREMENTS FOR COMMERCIAL LANDSCAPERS AND FERTILIZER APPLICATORS; PROHIBITING ANY PERSON FOR HIRE FROM APPLYING FERTILIZER TO ANY SUBJECT PROPERTY UNLESS SUCH PERSON HAS SUCCESFULLY COMPLETED SPECIFIED TRAINING  REQUIREMENTS, PROVIDING FOR GUIDELINES FOR FLORIDA FRIENDLY LANDSCAPING; PROVIDING FOR EXEMPTIONS; PROVIDING FOR A PUBLIC NUISANCE DECLARATION AND ENFORCEMENT; PROVIDING FOR FERTILIZER STORAGE AND MAINTENANCE REQUIREMENTS AND AN INSPECTION PROGRAM; PROVIDING A SEVERANCE CLAUSE;  DIRECTING TRANSMITTAL TO THE MUNICPAL CODE CORPORATION FOR CODIFICATION; PROVIDING AN EFFECTIVE DATE.

WHEREAS, the St. Johns River is a vital part of the City's quality of life; and


WHEREAS, the health of the St. Johns River and all waterbodies of Duval County are crucial to support the County's economic development; and,


WHEREAS, nutrients from fertilizers impact the health of the St. Johns River, 


WHEREAS, it is the public policy of the City to achieve and maintain such levels of water quality as will protect human health and safety and, to the greatest degree practicable, prevent injury to plant and animal life and property, and

WHEREAS, the Council hereby finds and declares that the adoption of this ordinance is appropriate, and in the public interest of the citizens of this community.

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.   Chapter 366 (Groundwater Resource Management), Ordinance Code, is amended to read as follows:

Chapter 366. GROUNDWATER AND SURFACE WATER RESOURCE MANAGEMENT

* * *

PART 2.


Sec. 366.209. Environmental Protection Board ticketing authority.

 (d) Any provision of Part 6 of this Chapter.
* * *
PART 6. FERTILIZER APPLICATION


Sec. 366.601.
Findings, purpose and intent.

(a)
The Council finds and declares that discharges to  surface waterbodies have resulted in a finding that certain Duval County surface waterbodies are exceeding allowable limits for nutrients that are commonly found in fertilizers.  These exceedances have led to harmful algal blooms in the Lower St. Johns River and its tributaries and must be reduced in order to comply with the Nutrient Total Maximum Daily Load for the Lower St. Johns River established under the Clean Water Act.


(b)
The pollution created by excessive nutrient loading directly and negatively impacts the use and enjoyment of the waterbodies by the City of Jacksonville citizens and visitors.


(c)
There are many sources of the nutrients affecting the waterbodies, one of which is directly related to excessive or improper fertilization of public, commercial and residential turf and landscape plants.  When such fertilizer is inappropriately applied, excess nutrients not absorbed by plants discharge into stormwater treatment systems, surface waters and groundwater within the City.  Stormwater and groundwater discharges that contain excessive nutrient levels can lead to overgrowth of vegetation in the natural and artificial drainage features, resulting in the decreased functionality of the drainage feature and causing upland flooding, excessive maintenance costs and efforts, and damage to the natural environment.

(d) Effective and comprehensive regulation of fertilizer application by public and commercial applicators and introduction of a concerted public education program will be effective in eliminating the harmful environmental impacts caused by improper fertilizer application.

(e) The purpose and intent of this part is to protect and safeguard the surface waters and groundwater within the City from excessive and harmful nutrient levels associated with improper fertilization techniques and materials handling, thereby protecting public health, safety and welfare.

(f) It is also the purpose and intent of this part to augment the policies adopted and contained in the Conservation/Coastal Management Element of the City’s Comprehensive Plan pertaining to the protection of the surface water resources within the City.

Sec. 366.602.
Jurisdiction. 


Notwithstanding the provisions of Section 366.105, this Part 6, shall apply only within the First Urban Service District.    
Sec. 366.603.
Definitions.

As used in this part, the following words and phrases shall have their indicated meanings.  In the event that a term is not defined in this Part, but is defined elsewhere in this Chapter, the given definition will apply.


(a) Application or Apply shall mean the actual physical deposit of fertilizer to turf or landscape plants.


(b)  Applicator means any Person who applies fertilizer on turf and/or landscape plants in Duval County.


(c)
Bermuda grass (Cynodon spp.) shall mean a grass including all of its varieties, dwarfs and cultivars.


(d)
Best Management Practices (BMPs) shall mean turf and landscape practices or combination of practices based on research, field-testing and expert review, determined to be the most effective and practicable on-location means, including economic and technological considerations, for improving water quality, conserving water supplies and protecting natural resources.


(e)
Commercial Fertilizer Applicator shall mean any Person who applies fertilizer on turf and/or landscape plants in Duval County in exchange for money, goods, services or other valuable consideration.


(f)
Critical Time Period shall mean the rainy season, which is from May 15 until October 15 of each year.


(g)
Department shall mean the Environmental and Compliance Department.


(h)
Fertilize, Fertilizing or Fertilization shall mean the act of applying Fertilizer to Turf, Specialized Turf or Landscape Plant.


(i)
Fertilizer shall mean any substance or mixture of substances, except pesticide/fertilizer mixtures such as "weed and feed" products, that contains one or more recognized plant nutrients and promotes plant growth, or controls soil acidity or alkalinity, or provides other soil enrichment, or provides other corrective measures to the soil.


(j)
Florida Friendly Landscape shall mean any landscape that incorporates the BMPs and philosophies promoted by programs such as Florida Yards and Neighborhoods/Environmental Landscape Management and Xeriscape™.


(k) Landscape Plant shall mean any native or exotic tree, shrub, or groundcover (excluding Turf).

(l) Lawn, sod or turf shall mean a piece of grass-covered soil held together by the roots of the grass.


(m)
Leaching shall mean the process by which soluble constituents are dissolved and filtered through the soil by percolating fluid.


(n)  Low Maintenance Zone means an area a minimum of six (6) feet wide adjacent to water courses which is planted and managed in order to eliminate the need for fertilization, and minimize watering, mowing, etc.


(o)
Nutrients shall mean essential elements for plant growth and is generally applied to nitrogen and phosphorus but is also applied to other essential and trace elements.



(p)
Prohibited Application Period means the time period during which a Flood Watch or Warning, or a Tropical Storm Watch or Warning, or a Hurricane Watch or Warning, or a 3-day Cone of Uncertainty is in effect for any portion of Duval County,  issued by the National Weather Service.
(q)
Rapid Release or Water Soluble Nitrogen shall mean any product containing:

(1) Ammonium Nitrate

(2) Ammonium Sulfate

(3) Calcium Nitrate

(4) Diammonium Phosphate 

(5) Monoammonium Phosphate

(6) Potassium Nitrate

(7) Sodium Nitrate

(8) Urea (not in the form of Slow Release Nitrogen)

(9) Others as may be designated in writing by the Environmental Protection Board.


(r)
Runoff shall mean water or other fluid that is not absorbed by the soil or landscape and flows from the area.  Runoff shall also mean the act of water or other fluid which is not absorbed by the soil or landscape flowing from the area.


(s)
Slow Release, Controlled Release, Slowly Available, Timed Release, or Water Insoluble Nitrogen shall mean fertilizer that is 100 percent slow release and contains nitrogen in a form which delays its availability for plant uptake and use after application, or which extends its availability to the plant significantly longer than the above referenced “Rapid Release Nitrogen” products.  Forms of Slow Release or Water Insoluble Nitrogen include:

(1) Isobutylidene diurea (IBDU)

(2) Resin, Polymer, or Sulphur coated urea

(3) Biosolids or residuals from domestic wastewater treatment

(4) Ureaformaldehyde

(5) Composted animal manure

(6) Others as may be designated in writing by the Environmental Protection Board.


(u)
Specialized Turf shall mean areas of grass used for athletic fields, activity fields, parks, golf course practice and play areas, cemeteries, and other similar areas.


(v)
St. Augustine grass (Stenotaphrum spp.) shall mean a grass including all of its varieties, dwarfs and cultivars.


(w)
Vegetative debris or vegetative material shall mean all plant life collectively.

Sec. 366.604. Fertilizer Content and Application Rates 

(a)
No Applicator shall apply Fertilizers containing nitrogen  to Turf and/or Landscape Plants during the Prohibited Application Period.  During the Critical Time Period only one application of nitrogen, via a slow release fertilizer, may be made to existing Turf or Landscape Plants.

(b)
Fertilizers Applied to Turf and/or Landscape Plants within Duval County shall be applied in accordance with directions provided by Rule 5E-1.003(2), Florida Administrative Code, Labeling Requirements For Urban Turf Fertilizers.
(c) 
Fertilizers shall be applied to Turf and/or Landscape Plants at the lowest rate necessary.  Nitrogen shall not be applied at an application rate greater than 0.7 lbs of readily available nitrogen per 1000 ft2 at any one time based on the soluble fraction of formulated fertilizer, with no more that 1 lb total N per 1000 ft2 to be applied at any one time and not to exceed the annual nitrogen recommendations below:

Bahia
 grass

2-3 lbs N / 1000 ft2 / year.
Bermuda grass

3-5 lbs N / 1000 ft2 / year.
Centipede grass

1-2 lbs N / 1000 ft2 / year. 

St. Augustine grass
2-4 lbs N / 1000 ft2 / year.
Zoysia grass

3-5 lbs N / 1000 ft2 / year.
(d)
No person shall be apply nitrogen fertilizer to turf or landscape plants except as provided above unless a soil or tissue deficiency has been verified by a State approved soil or tissue test.



(e)
No person shall apply, spill, or otherwise deposit fertilizer on any impervious surfaces.  Any Fertilizer applied, spilled, or deposited, either intentionally or accidentally, on any impervious surface shall be immediately and completely removed to the greatest extent practicable.  Fertilizer released on an impervious surface must be immediately contained and either legally applied to Turf or any other legal site, or returned to the original or other appropriate container.  No person shall wash, sweep, or blow fertilizer off of impervious surfaces into stormwater drains, ditches, conveyances, or waterbodies.  Chapter 365, Ordinance Code, is applicable to certain fertilizer spills and may require that notification of a spill be provided to the Department. 


(f)
A ten (10) foot setback zone is required from any pond, stream, water course, lake, canal, or wetland as defined by the Florida Department of Environmental Protection (Chapter 62-340, Florida Administrative Code) or from the top of a seawall. A low maintenance zone is required within the ten foot setback for the six (6) feet bordering any pond, stream, water course, lake, wetland or seawall.  No fertilizer shall be applied within the 10 foot setback, except that newly planted Turf and/or Landscape Plants may be fertilized in this Zone only during the sixty (60) day establishment period after planting.  A swale/berm system is recommended for installation at the landward edge of this low maintenance zone to capture and filter runoff. No mowed or cut vegetative material should be deposited or left remaining in the low maintenance zone or deposited in the water.  Care should be taken to prevent the over-spray of aquatic weed products into the low maintenance zone.



(h)

Spreader deflector shields are required when Fertilizing with broadcast spreaders.  Deflectors shall be positioned so that Fertilizer granules are deflected away from all impervious surfaces, fertilizer-free zones and water bodies, including wetlands.



(i)

No person shall wash, sweep, or blow off vegetative material and/or vegetative debris into stormwater drains, ditches, conveyances, water bodies, wetlands, or sidewalks or roadways.

366.605. Exemptions.
(a)
For all golf courses, the provisions of the UF-IFAS document, “Best Management Practices for Florida Golf Courses, Revised 1998”, as updated, shall be followed when applying Fertilizer to golf course practice and play areas.  All other Specialized Turf managers shall use their best professional judgment to apply the concepts and principles embodied in the “Florida Green Industries Best Management Practices for Protection of Water Resources in Florida, June 2002” while maintaining the health and function of their Specialized Turf areas. 



(b)  Bona fide agricultural operations as defined in the Florida Right to Farm Act, Section 823.14, Florida Statutes, provided that fertilizers are applied in accordance with the appropriate Best Management Practices Manual adopted by the Florida Department of Agriculture and Consumer Services, Office of Agricultural Water Policy for the particular crop.


(c) Other properties not subject to or covered under the Florida Right to Farm Act that have Pastures used for grazing livestock provided that fertilizers are applied in accordance with the appropriate Best Management Practices Manual adopted by the Florida Department of Agriculture and Consumer Services, Office of Agricultural Water Policy for the particular crop in question.


(d)
Employees of a licensed pest control operator are exempt from the education requirements established under section 366.607 below, provided they or the company for which they work presents proof of a current pest control license upon registration with the Department.  


(e)
Any person certified as a landscape professional by a recognized professional association shall be exempt from the education requirements.  The Department shall maintain a list of approved certification programs.  


366.606.
Public Education.
(a)
To assist in public information, the education of its citizens and the effective implementation of this Part, the Department will coordinate its efforts with those of the St. Johns River Water Management District, the UF-IFAS-Cooperative Extension Service and any other agencies.  These entities should jointly sponsor frequent workshops on the design principles and standards of Florida Friendly Landscapes.  
(b)
The Florida Green Industries Best Management Practices for Protection of Water Resources in Florida, June 2002 as updated, for protecting water resources in Florida is on file with the Legislative Services Division as a model method to Commercial Fertilizer Applicators and the public concerning Fertilization, irrigation and pesticide practices.  A copy may be obtained by contacting the Department or by visiting the City's website.
(c)
The Department will make available other public education materials at appropriate libraries and retail stores, as well as on the City's website.  
(d)
The Department will provide periodic public notices, especially immediately prior to Prohibited Application Periods and Critical Time Periods, summarizing the requirements of this Part.

(e)
Commercial Fertilizer Applicators shall provide a copy of the approved Surface and Groundwater Protection Brochure to all customers within the regulated areas at the time of their first treatment after May 15th of each year.

366.607.
Training Requirements.
(a) All Applicators, other than private homeowners on their own property, shall abide by and successfully complete the University of Florida IFAS Florida Green Industries Best Management Practices for Protection of Water Resources in Florida, June 2002, as updated, and any other training required by the State of Florida, Department of Agriculture and Consumer Services and Chapter 482, F.S., within 180 days of the effective date of this Part and every five years thereafter. 

(b)
New Applicators, other than private homeowners, shall successfully complete the training required in paragraph (a) within 90 days of starting the new position.   

(c)
Private homeowners are required to follow the recommendations of the University of Florida IFAS Florida Yards and Neighborhoods program when applying fertilizers.


366.608
Recordkeeping requirements.

(a) Commercial Fertilizer Applicators shall maintain adequate records that demonstrate compliance with this Part.  Invoices and account histories documenting fertilizer content and application rates, as well as date of application, must be made available upon request by the Department and shall be made available at the place of business during normal business hours.

(b)
Upon Department request, all Applicators, other than private homeowners, shall provide proof of completion of the training required in section 366.608 above.


Sec. 366.609.
Fertilizer Commercial Storage Requirements.

(a)
Fertilizer retail outlets which annually sell in the aggregate in excess of 10,000 pounds of fertilizer products to small or individual consumers for personal application shall use best management practices for the storage and handling of commercial fertilizer products as follows:
(1)
Individually bagged or containerized fertilizer products shall be stored at all times on pallets or shelving such that the bags or containers shall not be in direct contact with the floor or ground surface and shall be located under a covered overhang and sheltered from the elements.  A “catch pan” shall be placed under each storage unit to collect spillage.  The catch pans shall be regularly emptied;

 (2)
Areas where bagged or containerized fertilizer products are stored and delivered shall be located within an impervious area that contains sufficient stormwater controls, barriers, slopes, retention areas, tank containment, etc. such that the area remains free from stormwater runoff;
(3)
Areas where bagged or containerized fertilizer products are stored and delivered shall be designed, constructed or retrofitted so that such areas are physically separated from municipal and on-site stormwater storage and/or treatment systems to prevent contaminated discharges from leaving the storage areas;

(4)
Each retail facility shall regularly perform housekeeping and maintenance in fertilizer storage areas to address product spills, dust controls, and damaged product containers.  Absorbent materials shall be used to absorb liquid spills and dry product shall be swept up and discarded.  Spray washing shall not be allowed unless the area is serviced by a proper wastewater treatment and disposal mechanism; and
(5)
Each retail facility shall develop and make available upon request by the City a best management practice procedure manual to address site specific product storage areas (including site storage area and stormwater treatment diagrams); stormwater and discharge management procedures; procedures for regularly addressing product spills, dust control measures, and damaged product containers; and to otherwise address the requirements of this section.

(b)
Any facility storing 10,000 pounds or more of dry and/or liquid fertilizer shall comply with the spill plan and notification requirements of Chapter 365, Ordinance Code.


(c) The Department shall annually inspect each facility regulated under sections (a) and (b), above, to review the facility’s best management practice manual and ensure compliance with the provisions of this section.

Sec. 366.610.
Violations.  The enforcement provisions of Section 366.206, Section 366.207 and Section 366.208 shall be applicable to violations of this Part.  


Sec. 366.611.
Public Nuisance Declaration.  Violations of this Part are hereby declared public nuisances and may be abated or enjoined pursuant to the authority of the Department in Part 2 of this Chapter.  


Sec. 366.612.
Severability.  It is the intent of the Council that if any section, subsection, clause, phrase, part or provision of this Part is held invalid or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality shall not be construed as to render invalid or unconstitutional the remaining provisions of this Part.
Section 2.

Transmittal to Municipal Code Corporation.  The Council Secretary is directed to transmit the Ordinance Code changes enacted herein to the Municipal Code Corporation for codification.

Section 3.

Effective Date.

This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature. 

Form Approved:

      /s/  Gregory K. Radlinski_______ 
Office of General Counsel

Legislation Prepared By:
Jason R. Teal
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